SUPREME COURT OF THE STATE OF NEW YORK

. COUNTY OF NASSAU
X
OPERATION STOMP, and TANYA LUKASIK, EUGENE
GOLDFARB and EDITH AMMERATA, individually and
as members of Operation STOMP,
Petitioners, AFFIRMATION OF
LILIA FACTOR
- against - IN SUPPORT OF TRO
NASSAU COUNTY, NASSAU COUNTY EXECUTIVE AND PRELIMINARY
EDWARD P. MANGANO, and NASSAU COUNTY INJUNCTION
DEPARTMENT OF PUBLIC WORKS, TRI-STATE
PAVING, LLC, and LASER INDUSTRIES, INC.,
Respondents.
X

Lilia Factor, an attorney admitted to practice in the courts of the State of New York, affirms
the following under the penalties of perjury:

1. Iam an associate at the Law Firm of Frederick Eisenbud, and as such am fully familiar with the
facts and éircumstances in this action.

2. This affirmation is made in support of the Order to Show Cause and Request for Temporary
Restraining Order and Preliminary Injunction herein.

3, | Where a party seeks to preserve the status quo during the pendency of an Article 78 proceeding
and the remedy at law does not provide a full measure of relief, a preliminary injunction is
appropriate supplemental relief. Johnston v. Planning Bd. Of the Town of Brookhaven, 11
Misc.3d 1092(A) citing Nassau Roofing & Sheet Metal Co., Inc. v. Facilities Dev. Corp., 70
AD.2d 1021, 418 N.Y.S.2d 216 (3d Dept. 1979).

4. In order to obtain a TRO or Prelimiﬁary Injﬁnction, the moving party is “required to establish a

likelihood of success on the merits, irreparable injury in the absence of an injunction, and a



balance of the equities in his favor (see CPLR 6301)”. Stangel v. Chen, 74 A.D.3d 1050 (2d

Dept. 2010).
5 As shown in the annexed Verified Petition, affidavits, and exhibits thereto, Petitioners have
complied with all of the above requirements, as follows:

Likelihood of Success

6. In or about July 2014, Respondent Nassau County Department of Public Works (“NCDPW™)
issued requests for proposals to carry out the work on South Oyster Bay Road, which
described the work as a road improvément project involving asphalt pavement removal, 1” [or
1 1/2”] asphalt concrete Type 1ARA Overlay, removal and replacement of deteriorated |
pavement, repair of joints, replacement of pavement markings and traffic loops, removal of
trees, removal and replacement of concrete sidewalks and concrete curbs and other incidental
work.” See Exhibit 3.

7. NCDPW records show that a form prepared in advance of the bids for this project classified it as
a SEQRA Type II action, meaning that no environmental review is required. 6 NYCRR
§617.3(f). See Exhibit 4.

8. This determination was incorrect as a matter of law. In order to qualify as a Type II action, the
action must be one of the 37 actions listed in § 617.5(c), or be on a Type II list vadopted by the
agency (but in no event may an action on an agency’s Type II list “have a significant adverse
impact on the environment based on the criteria contained in subdivision 617.7(c).” 6 NYCRR
§617.5(a) and 617.5(b)(1)..

9. The project, as defined by Respondents, does not qualify as a Type II Action under § 617.5(c)
because it is not fully covered by any of the items on the enumerated list. § 617.5(c)(4)

(“repaving of existing highways™) would apply if the project merely required repaving of the



10.

11.

12,

13.

14,

road, but the County’s project does much more, including replacement of curbs and sidewalks
and the removal of trees.

On information and belief, Nassau County has not adopted its own Type II list, and even if it
had, the South Oyster Bay Road project could not be included in such a list because it includes
significant adverse impacts when the criteria in 6 NYCRR §617.7(c) are considered.

Because the action is neither a Type I nor Type II Action, it is an Unlisted Action for purposes
of SEQRA review. 6 NYCRR §617.2(ak).

The failure to comply with the procedural requirements of SEQRA alone provides a sufficient

- basis for Petitioners to prevail in this special proceeding,

Substantively, had the County Respondents identified the potential adverse impacts from the
road project on South Oyster Road by applying the criteria in §61 7.7(0) to the proposed action,
it would necessarily have found a number to apply, including (i) a substantial adverse change
In existing air quality, ground or surface water quality or quantity, traffic or noise levels, .... A
substantial increase iﬁ potential for erosion, flooding, leaching or drainage problems™; “(ii) the
removal or destruction of large quantities of vegetation. ... or other significant adverse impacts
to natural resources”; “(iv)the creation of a material conflict with a community’s current plans
or goals as officially approved or adopted”; ““(vi) the impairment of the character or quality of
... aesthetic resources or of existing community or neighborhood character”,

The affidavits of Petitioners Tanya Lukasik, Eugene Goldfarb, Edith Ammerata and Richard
Oberlander reference the ecological, aesthetic and practical importance of the mature (30 to 70
foot) trees on South Oyster Bay Road to the affiants and to their community. They explain that
trees provide not only natural beauty and shade, contributing to the rural character of the
neighborhood, but also buffer noise, mitigate air pollution, inhibit erosion, and provide a

physical barrier between the heavy traffic and residents’ backyards.



15. In addition, The Town of Oyster Bay, which encompasses all of the communities affected by the

16.

17.

18.

19.

20,

21

Respondents’ current project, devotes an entire chapter of its Code to trees. Oyster Bay Code
Section 225 — 1 declares that:
[T]he preservation of trees is necessary to protect the health, safety and general welfare
of the Town of Oyster Bay and its residents because trees provide shade, impede soil
erosion, aid in water absorption and retention, inhibit excess runoff and flooding,
enhance air quality by absorbing carbon dioxide and releasing oxygen, mitigate noise,
provide a natural habitat for wildlife, provide screening, conserve energy, enhance
property values and add to the aesthetic quality and character of the entire community.
It is, therefore, the purpose of this chapter to protect existing healthy trees and to
encourage the planting of new trees in appropriate locations on all private and public
properties throughout the Town.
A road improvement project which allows for the indiscriminate, mass destruction of healthy
large trees clearly runs counter to the Town of Oyster Bay’s goals as officially stated in its
legislation, and therefore creates a significant adverse impact on the environment.
In addition, the SEQRA regulations require that, in determining whether an action may have a
significant adverse impact, an agency must consider all reasonably related long-term, short-term,
direct, indirect and cumulative impacts. 6 NYCRR §617.7(c)(2).
Failure to consider related projects or projects that affect the same environmental aspect of a
community is prohibited as segmentation. 6 NYCRR §617.3(g).
The instant road improvement project along South Oyster Bay Road is one of several projects in
the past two or three years where the County has sanctioned the destruction of large numbers of
mature trees along County roads. See Affidavit of Tanya Lukasik, 9 25; Exhibit 8.
Thus, Respondents were required to consider the cumulative and related impacts of removing
trees along County roads when addressing the South Oyster Bay Road improvements.
Had they followed SEQRA’s mandate, municipal Respondents would have concluded that the

project subject to the contracts in question is an Unlisted Action and not a Type IT Action. This

would have required them to prepare an Environmental Assessment Form (6 NYCRR § 617.3.),



to consider whether this action has at least one potential adverse environmental impact pursuant
to the applicable criteria, and whether the impact or impacts are significant.

22. The provisions of SEQRA require literal compliance; substantial compliance is insufficient to
satisfy the law’s mandate. See, Matter of Rye Town/King Civic Association, 82 A.D.2d 474,
480-481 (2d Dept. 1981).

23. This is the case even where the agency thinks that its action is beneficial. See, e.g. Matter of
th’ECO, Inc. v. Village of Round Lake, 149 Misc.2d 415, 564 N.Y.S.2d 700, 701 (Sup. Ct.
Saratoga Co. 1991).

24. The result of failure to comply with SEQRA 1is that the agency’s action or determination is
annulled and the matter is remanded to it for proper environmental review. See, e.g. Matter of
Serdarevic v. Town of Goshen, 39 A.D.3d 552, 555 (2d Dept. 2007).

25. The facts herein are unambiguous. Due to the improper classification of this action, the lead
agency did not conduct any environmental review. Since this is a clear violation of SEQRA, the
Petition is likely to succeed on the merits.

~ Standing and Timeliness : I

26. In order to demonstrate standing to raise a SEQRA challenge, the petitioners must show that the
determination would potentially cause them to suffer an injury in fact, which falls within the
zone of interests ‘sought to be promoted or protected by the statute. Since the zone of intérests,
or concerns, of SEQRA encompasses the impact of agency action on the relationship between
the citizens of this State and their environmental, the petitioners must demonstrate a potential
injury which is environmental and not solely economic in nature. Bridon Realty Co. v. Town

Bd. of Town of Clarkstown, 250 A.D.2d 677 (2d Dept.1998).



